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present or their deputies "with a Moderator chosen by them. In 
which said General Courts shall consist the supreme power of the 
Commonwealth, * * * "* The charter of 1661, granted by 
Charles II at the request of the colonists, did not disturb the 
system by which they governed themselves. These charters were 
allowed and not enacted by the sovereign power. So strictly demo- 
cratic were the republics of Rhode Island and Connecticut that 
their laws were not subject to be negatived by the king; in fact, 
instances were frequent where the colonists disregarded the declara- 
tions of the king in council against them. 2 There was thus no 
need to change their form of government when the union with 
England was dissolved. Similarly the ratification of the Federal 
Constitution called for no change of the established principles. It 
was the Connecticut idea of a republic that spread through the 
thirteen States. Although the clause of guaranty was proposed 
by Randolph of Virginia, it is certain that for a definition of the 
term "republic," the framers looked to New England. From the 
above article of the Connecticut Constitution it appears that the 
"Freemen" were to exercise legislative power only in case of 
neglect or refusal on the part of the Governor and Magistrates to 
assemble; but it is equally evident that the Court was merely an 
instrument of the people, and with or without that Court the 
functions of government were to be continued. It was the intention 
of the colonists to have government administered by chosen repre- 
sentatives or by laws enacted in popular assembly. 

The initiative and referendum amendment to the constitution 
of Oregon may be impracticable, although it is to be used but con- 
currently, for people collectively are extremely incapable of properly 
discussing matters of legislation. 3 It may be dangerous. "The 
great secret of preserving liberty is to lodge the supreme power so 
as to be well supported and not abused." 4 However unwise the 
act might appear in the light of modern conditions it is clear that 
it is more in harmony with, than against, the forms of republican 
government guaranteed to the States by the Federal Constitution. 

LEGAL STATUS OF THE INDIANS VALIDITY OF INDIAN MARRIAGES. 

The legal relationship that exists between the United States 
government and the tribal Indians within its jurisdiction is difficult 
of precise description. That the Indians have been regarded from 
an early period in our national life as wards of the nation is perhaps 
generally known, but, nevertheless, that relationship has as long 
been looked upon as anomolous and as only approximating more 
nearly to that of guardian and ward than to that of any other legal 

'Trumbull's Colonial Records, I. 20. 

'North American Review (1844), 376. 

"Montesquieu, Spirit of Laws, 140, 192. 

'Gov. Huntington in Connecticut Convention on the adoption of the U. S. 
Constitution. 
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status. Chief Justice Marshall in an early case said : "The relation 
of the Indians to the United States is marked by peculiar and cardi- 
nal distinctions which exist nowhere else. * * * It may well be 
doubted whether those tribes which reside within the acknowledged 
boundaries of the United States can with strict accuracy be de- 
nominated foreign nations. * * * They may more correctly be 
denominated domestic dependent nations. They are in a state of 
pupilage. Their relation to the United States resembles that of 
guardian and ward. They look to our government for protection 
and rely upon its kindness and power." Cherokee Nation v. 
Georgia, 5 Peters 1. By recognizing a tribe of Indians as a 
"nation" that is "domestic" and "dependent" and" in a state of 
pupilage" it is at once apparent how anomolous is their condition. 
As a "nation" the attributes of sovereignty are implied, while as a 
dependent ward in a state of pupilage the suzerainty of the federal 
government is acknowledged. The United States, however, con- 
tinued to regard the Indians as nations and made treaties with them 
as such until 1871, when after an hundred years of the treaty 
making system of government a new departure was taken in gov- 
erning them by acts of Congress. The U. S. Rev. Stat., sec. 2079, 
1871, provide in substance that from that date no Indian tribe or 
nation shall be recognized or acknowledged as an independent 
nation with whom the United States may contract a treaty. 

A recognition of the former idea of nationalism in the Indians 
as well as paternalism in the federal government was shown recently 
in Oregon, whose Supreme Court held that, although an act of 
Congress made Indians receiving allotments of land in severalty 
citizens of the United States subject to the laws of the State 
in which they live, and although a later congressional act made the 
State law of alienation and descent applicable to such allotments, yet 
the issue of the male and female Indian who cohabited as husband 
and wife according to the custom of Indian life was deemed legiti- 
mate to determine the descent of the land. Kalyton v. Kalyton, 74 
Pac. 491, Oregon. The court regarded "a quasi tribal relation" 
as subsisting in the tribe of which the parties were members and 
that as a consequence the State laws were inapplicable. On the 
theory that "marriages valid where made are valid everywhere," 
the courts have uniformly recognized marriages among Indians re- 
taining their tribal character. Wall v. Williamson, 8 Ala. 184; 
Earl v. Godley, 42 Minn. 361 ; La Revierre v. La Revierre, 77 Mo. 
512. The doctrine has even been extended to include polygamous 
marriages among the Indians. Kobogum v. Jackson, 76 Mich. 498. 
The validity of such marriages proceeds upon the tacit admission 
that while tribal Indians are not nations nor possessed of the full 
attributes of sovereignty, yet they are a separate people or "political 
community" with the power of regulating their internal and social 
relations. Vide U. S. v. Kagama, 118 U. S. 375. The United 
States courts and the State courts have alike adopted as law that 
no State laws have any force over Indians when they live together 
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as a tribe. Kansas Indians, 5 Wall. 737 ; Hastings v. Farmer, 4 N. 
Y. 293. They are, in fact, wards of the nation and both their 
personal and property rights are under the immediate protection 
and control of Congress. U. S. v. Thomas, 151 U. S. 577. As 
to the land which they occupy in their collective capacity they have 
only a possessory right of occupancy and subject to this right the 
United States may dispose of the fee ; Butts v. Railroad, 1 19 U. S. 
55 ; but the right of the Indians to their occupancy is as sacred as 
that of the United States to the fee. Leavenworth v. Railroad, 92 
U. S. 733. An exception to this general policy obtains with 
reference to certain tribes in the Indian territory, commonly known 
as "the five civilized nations," to whom the fee has been conveyed 
by treaty with the limitation that the lands shall revert to the United 
States if the Indians become extinct or abandon the same. Vide 
Keokuk v. Ulam, 4 Okla. 5. Moreover, Congress has provided 
that the legislative enactments and judicial proceedings of these 
more advanced Indians shall be entitled to the same faith and 
credit as those of the territories. 26 Stat, at L., 93, sees. 29-37. 

Individually, the Indian is not a citizen of the United States. 
He cannot become such as long as he remains a member of a tribe, 
McKay v. Campbell, 2 Sawy. 118, nor is his status changed by 
abandoning his tribal relation unless the government, his guardian, 
consents. Elk v. Wilkins, 112 U. S. 94. It was formerly held that he 
was not a "white person" within the naturalization laws, Re Camille, 
6 Sawy. 541, but that rule has been changed by recent statutes, 
26 Stat, at Large, 99, and Indians who are taxed or who have 
abandoned their tribes may become naturalized citizens. U. S. v. 
Elm, Fed. Cases No. 15,048; Ex parte Kenyon, 5 Dill. 385. 

The trend of legislation and adjudication, it will be observed, is 
to eradicate the notion that the Indians, whether regarded individ- 
ually or collectively, are to be considered "not as citizens but as 
domestic subjects." 7 Op. Att'y.-Gen., 756. The congressional 
measures of 1871, which prohibited their further recognition as 
nations and the later provision allowing them to become naturalized 
are alike evidence of the wiping out of their once anamolous relation 
and of placing them more nearly, if not quite, on the same footing 
as other persons. In short, the tendency is to amalgamate them 
with the people of the United States. 



